Over the past 25 years, international organizations, NGOs and (mostly Western) states have spent considerable energy and resources on strengthening and reforming legal systems in developing countries. The results of these efforts have generally been disappointing, despite occasional successes. Among donors, one of most popular explanations of this failure in recent years is that rule of law promotion has wrongly focused almost exclusively on strengthening the formal legal system. Donors have therefore decided to 'engage' with informal justice systems. The turn to legal pluralism is to be welcomed for various reasons. But it is also surprising and worrisome. It is surprising because legal pluralism in developing countries was a fact of life before rule of law promotion began. What made donors pursuing legal reform blind to this reality for so long? It is worrisome because it is not self-evident that the factors which have contributed to such cognitive blindness have disappeared overnight. Are donors really ready to refocus their efforts on legal pluralism and 'engage' with informal justice systems? This paper, which is based on a review of the literature on donor engamenet with legal pluralism in so-called conflict affected and fragile states, is about these questions. It argues that 7 factors have been responsible for donor blindness regarding legal pluralism. It questions whether these factors have been addressed.
Introduction
Over the past 25 years, international organisations, nongovernmental organisations (NGOs) and (mostly Western) states have spent considerable energy and resources on strengthening and reforming legal systems in developing countries. The results of these efforts, as critics and donors agree, have generally been disappointing, despite occasional successes. Among donors, one of the * Ronald Janse is Associate Professor of Law, University of Amsterdam, The Netherlands. I benefitted from perceptive and useful comments by two anonymous reviewers and by various researchers, in particular Adriaan Bedner, Bruno Braak and Jan Michiel Otto, during a presentation of the paper at the Van Vollenhoven Institute for Law, Governance and Development, Leiden University.
most popular explanations of this failure in recent years is that rule of law promotion has wrongly focused almost exclusively on strengthening state legal systems. By devoting attention to such activities as drafting and enacting laws, training and equipping legal professionals, making courts more efficient in handling cases, and coordinating the activities of courts and other legal institutions such as prosecutorial offices and prison services, donors have sadly ignored the fact that the state legal system is largely irrelevant to the lives of most people in developing countries. Donors now routinely point out that 'at least 80 or 90 per cent' of disputes in developing countries are resolved by non-state justice systems, 1 i.e. governance and justice mechanisms that operate outside the framework of the state or in the fringes between state and society. 2 These systems, donors now argue, are both more legitimate (application of local norms by local people) and more accessible (physical, monetary and opportunity costs, familiarity with language and procedure) for people than the state legal system. 3 Moreover, non-state justice systems regulate issues of deep concern to people, such as protection of land, property and livestock, and personal security and local crime. Therefore, donors have decided to 'engage' with non-state justice systems. The turn to legal pluralism, loosely defined here as a context within which multiple legal forms coexist, has not yet had an overwhelming impact on rule of law promotion, which continues by and large to focus on state legal systems. But there is no doubt that donors have started to take non-state justice systems seriously. Prominent organisations have encouraged groups of
1.
The distinction between non-state justice systems and state legal systems will be used throughout this article, but it is not a fortunate distinction. Firstly, non-state justice systems can consist of highly formalised rules and procedures. Secondly, most justice systems are hybrids of state and non-state systems. Still, the distinction seems more appropriate than the pair formal-informal. Another often-used distinction is between state and customary systems. For discussion of appropriate terminology (non-state, informal, customary, community-based) practitioners to develop programs that engage with nonstate justice systems. These include the World Bank and its Justice for the Poor Program, the United States Institute for Peace, the Open Society Justice Initiative, the International Development Law Organization and the United Nations Development Program. Moreover, donors have co-sponsored and participated in various international conferences that brought together practitioners and academics from various relevant disciplines. Some of these have resulted in publications with the state of the art. 4 As a result, programming experience, know-how and knowledge based on empirical research and theoretical analysis are accumulating and spreading. Moreover, there is growing consensus among practitioners on the broad contours of frameworks for engagement with non-state justice systems. In short, leading donors are aware of the many challenges of engaging with non-state justice systems, but also have some clues on how to proceed further and expand their activities in the area of non-state justice systems. They seem better prepared to engage with non-state justice systems than they were more than two decades ago when they started rule of law promotion targeted at formal justice systems. The recent burst of intellectual and practical activity regarding legal pluralism has undoubtedly revitalised the field of rule of law promotion. Yet the turn to legal pluralism is also surprising and worrisome. This article is about the policies and modus operandi of donors and presents them as monolithical entities. Needless to say, many people working in donor agencies are more aware than anybody else of the shortcomings of main policies and modus operandi. Indeed, this article is based to a large degree on papers written by experts in donor agencies.
6.
This article does not aim to discuss empirical studies on legal pluralism in developing countries. When mentioning issues in legal pluralism that present challenges for donor engagement, the claim is not that these issues are representative of legal pluralism in developing countries, but just that they sometimes do occur and present problems for donors.
series of explanations of why donors did not see the importance of legal pluralism before. It subsequently looks at whether the factors that led to cognitive blindness have been addressed.
The Discovery of Legal Pluralism
Rule of law promotion has a long history, albeit under different names. 7 Its renaissance since the late 1980s, however, is unprecedented in various respects. Fifteen years ago, Thomas Carothers opened a widely read article in Foreign Affairs on the 'Rule of Law Revival' with the observation that 'one cannot get through a foreign policy debate these days without someone proposing the rule of law as a solution to the world's troubles'. 8 This observation is even more true today than it was back then: the rule of law is promoted around the world for many reasons, including the wars on drugs and terrorism, counter-insurgency, poverty alleviation, economic development, comprehensive development, European integration, post-conflict state-building and the protection of intellectual property rights. As this list, which is not exhaustive, indicates, rule of law is being promoted by an ever-expanding number of organisations (states, international organisations, NGOs, multinational corporations, consultancy firms, think tanks, universities, law firms) from many different walks of life, including development aid, justice and law enforcement, business, defence and diplomacy. Also, the amount of resources spent on rule of law promotion has risen significantly and averages around 2.7 billion USD per year, according to a recent report by the International Development Law Organization. 9 In short, rule of law promotion has recently been pursued by ever more actors for ever more tial to attract foreign investment and stimulate economic growth. Non-state legal systems, on the other hand, were seen as an obstacle to growth and one of the key reasons why developing countries did not experience economic development. The limits of these assumptions perhaps became nowhere clearer than in programs aimed at titling property. Although land tenure has been an area of development studies and practice for half a century, it only became a prominent item on the agenda of donors in the 1990s. 12 There were different reasons for this, including the experience of international transitional administrations and state-building operations that disputes over land are a major factor in causing and perpetuating violent conflicts, 13 but one of the most important was the ideas of Hernando de Soto. 14 According to this Peruvian economist, the poor in developing countries are poor because they cannot turn their assets (houses, crops, businesses, talents) into capital, trade them outside a narrow local circle where people know and trust each other, or use them as collateral for a loan or a share against an investment. The reason is that these assets are not represented with titles under national law, but buried in an extra-legal sphere. Hence the recipe: if the assets of the poor are formalised and acquire legal protection, their dead capital will come to live and be an engine of unprecedented economic growth and prosperity, just like history in the United States has demonstrated. However, the experience with rapid and massive titling and registration programs was that they mostly did not produce the intended results. 15 They led to competing state and non-state rules, which created more legal pluralism and uncertainty for the poor with respect to their assets. They uprooted and disrupted social relations in communities that use land for different economic and social purposes. They undermined land rights of the poor, disadvantaged, women, minorities and youth, since middle and upper classes tend to profit from titling programs. They did not increase access of the poor to credit and loans. For these reasons, the poor mostly prefer their assets to remain in an extra-legal sphere controlled by non-state rules and rights, which, to be sure, are usually highly formalised, though of a non-state nature. 16 Clearly, the transformative powers of the state legal system had been grossly overestimated. into four basic areas: police, prisons, courts and human rights. In practice, the focus of UN rule of law efforts was on criminal justice and law and order. 22 It was also entirely oriented on the state justice system. It was not very successful, however, in creating state legal systems and in replacing non-state justice systems. A clear case was East Timor. In 1999, the United Nations (UN) took full sovereign authority over East Timor. 23 One of the responsibilities of the UN Transitional Administration in East Timor was to build a state justice system. The UN efforts, however, 'fell short in both design and implementation'. 24 No functioning institutions were created; there were hardly any qualified legal professionals, and the effectiveness of training and mentoring programs were severely hampered by language barriers and lack of knowledge among trainers; fewer courts were built than initially planned, and they opened with long delays; administrative routines were not established; various incidents regarding unclear procedures, the applicability of Indonesian law, and unqualified prosecutors, defendants and judges shook whatever weak confidence in legal institutions had been established; there was confusion over the precise roles of the legislative, judiciary and executive branches. In his final report to the Security Council before independence, the Secretary-General had to admit that the state justice system failed to deliver justice in crucial matters such as violent crime, land disputes and the prosecution of serious human rights violations. There was '[…] a serious lack in the justice system' and this system was 'one of the most critical areas in need of continuing assistance'. 25 The presence of the rule of law is a major factor in assuring voluntary acceptance of a government's authority and therefore its legitimacy. A government's respect for pre-existing and impersonal legal rules can provide the key to gaining it widespread, enduring societal support. Such government respect for rules -ideally one recorded in a constitution and in laws adopted through a credible, democratic process -is the essence of the rule of law. As such, it is a powerful tool for counterinsurgents.' 30 Initially, rule of law promotion on steroids, as development practitioners like to call it, thus focused entirely on strengthening the state legal system. Counter-insurgency, under the new doctrine, essentially meant outgoverning the enemy, and it was thought that this required enhancing the capacity of the state to deliver justice and security so that people would choose sides for government rather than for the insurgents. The importance of non-state justice systems thus dawned upon all the important players in the worlds of legal assistance: the development community, high-level diplomacy and the defence establishment. This does not mean, of course, that these communities have joined hands in developing new strategies to engage with nonstate justice systems. But it does explain why legal pluralism is so high on the agenda now and why continued attention and spending is to be expected in the years to come. This makes it all the more important to understand why the three Ds did not see legal pluralism before and whether they have indeed addressed the issues that led to their disregard.
Why the Blindness?
There are different reasons why donors have long been blind to the reality of non-state justice systems. These reasons are not mutually exclusive. They do not apply to all donors in all regions. They are not mentioned in any particular order. They are broad generalisations. The first is amnesia. Donors are easily excited about ideas that promise to end poverty, terrorism, insurgency, and other problems in foreign and development policy. They dislike the notion that almost all the big ideas have been tried before and that their results were, at best, mixed, modest and dependent on context-specific circumstances. They are always 'future-positive'. 33 Many academics have pointed this out with respect to rule of law promotion in general 34 or with respect to such particular ideas as titling property, which has had a long history before De Soto, 35 or bottom-up legal reform, which began before the current vogue of legal empowerment programs. 36 It has been suggested that the history of law and development can briefly be summarised as 'decades of stubborn refusal to learn'. 37 There are different reasons for this forgetfulness. One is a lack of institutional memory in development and foreign policy organisations, where civil servants seldom work on portfolios with rule of law for more than a few years; knowledge management is non-existent or underdeveloped, and, indeed, knowledge sharing is actively discouraged 38 ; similar activities are labelled differently over time because of changing political moods and trends. In addition, it seems as if donors are not interested in putting problems and solutions in historical context. Although they regularly sponsor academic work on whether new ideas have been tried before, and if so, where, how, and with what results, it is unclear how, if at all, this information is taken on board in policy-making. Policy papers on rule of law are usually about current and future problems and solutions and pretend they do not have a past. The second factor is operational. Much has been written about shortcomings in the organisation and delivery of rule of law assistance. 39 Some of these explain why attention has largely focused on the state legal system. The assessments ('inception missions', 'needs assessments', etc.) on which programs are based are usually too short to understand the functioning of the state legal system, let alone the functioning of non-state justice systems, of which there are many. Also, they are often restricted to the capital or to easily accessible cities and areas where the state legal system has some presence. Moreover, programs tend to focus on specific areas -drafting laws, improving court performance -with little attention to the interconnectedness of parts of the state legal system, let alone its place and function in the overall legal landscape, or indeed its social or economic context. it, suffers from 'excessive segmentation'. 40 Furthermore, lawyers are strongly involved in the making of programs, and lawyers, unlike anthropologists, are not trained to understand the nature and functions of nonstate justice systems, nor do they have a professional interest in advising to divert attention from the state legal system to non-state justice systems. Ongoing education and training could go some way to remedy these defects, but education and training in legal reform is virtually absent and ongoing education and learning does not exist. To obtain approval and funding for projects, it is imperative to present persuasive and accessible narratives, preferably accompanied by bullet points, matrices, tables and graphs, of how interventions will meet a limited and measurable set of targets within the next three to five years, which is not conducive to initiatives that cautiously seek to understand and engage with multiple and multifaceted non-state justice systems. Also, state legal systems are characteristically understaffed and under-resourced in developing countries, so that recommendations to invest in this system always seem to make good sense. The third factor is legal centralism or state-centrism. Rule of law promotion has always proceeded on the assumption that the paradigm case of law consists of (an idealised version of) modern municipal law in the Western world. 41 Law, in this view, is the law of the state. It is produced by state bureaucratic institutions, impersonally applied by the state to all its subjects and exclusive of all other law. This legal centralist paradigm can rest on various types of claims. It can be based on the empirical assertion that only the state is capable of providing social order, on the legal-normative claim that the state has supreme authority in a given territory and the legitimate monopoly on the use of force and the delivery of justice and security, or on the ideological claim the state offers the best hope for the realisation of economic development, democracy, human rights and the rule of law. 42 Rule of law promotion, and state-building more generally, is usually based on all of these claims. Its underlying belief is that function follows form: if legal systems in developing countries look like legal systems in Western countries, they will start to do the same things. 43 Within this legal centralist paradigm, it is not possible to regard non-state justice systems as law. They are at best rudimentary and primitive forms of law, not to be taken seriously for organisations that aim to improve the delivery of justice and security in developing countries. At worst, they undermine efforts to establish or strengthen the legal system, and must be eradicated, marginalised or completely subjected to state law. systems because they do not rely on the state is nowhere more clear than in policy documents that describe areas where formal legal institutions are absent as 'ungoverned spaces' or 'black holes'. 44 Legal centralism, quite literally, blocks the view to the reality of non-state governance and law. The difficulty of taking non-state law seriously is even greater when rule of law promotion is not simply understood as legal reform, but has the more elevated meaning of furthering the ideal of rule of law. It already requires a stretch of the imagination to apply the ideal of rule of law to international law. Despite many resolutions, reports and discussions in the UN General Assembly on 'the rule of law at the national and international levels', diplomats have so far produced little more by way of a concept of the international rule of law than a loose set of items and concerns. International lawyers and legal theorists, too, continue to struggle with whether the notion of rule of law can fruitfully be applied to international law. 45 It is even less clear how rule of law might be applicable to forms of regulation, dispute settlement and enforcement with which the state, government officials and legal professionals have little or nothing to do. Indeed, is seems as if discussion of the relation between rule of law as an ideal and legal pluralism in developing countries has only just began and is still tentative and exploratory. 46 Against this background, it is not surprising that donors have not been able to reconcile their professed commitment to rule of law with attention for and engagement with nonstate justice systems. The fourth factor is political. Programs to promote rule of law are often the result of negotiations and agreements between donors and the governments, mostly the executive branch and sometimes also including legislature and judiciary, of recipient countries. 47 In many cases, governments of recipient countries have an interest in strengthening the state legal system, but little or no interest in outside engagement with non-state legal systems. Legal systems in developing countries usually lack such characteristics as sufficiently funded and equipped institutions, a well-educated legal profession, a substantial body of legal knowledge, broad acceptance of the system among officials and the citizenry and effective law enforcement. It is understandable that high-level government officials seek assistance that helps them to strengthen the legal institutions of which they are in charge. It is less obvious how outside engagement with and assistance for non-state justice systems will benefit them. 48 Indeed, non-state justice systems are usually part of power structures that run parallel to the state and compete with the state system for exercising legitimate control over people. They are a threat to the power of the state. This gives officials of recipient countries little incentive to invite donors to engage with non-state actors and strengthen non-state justice systems. 49 The fifth factor is geopolitical. Following 9/11 and subsequent attacks in Madrid and London, the belief took hold in some academic and policy circles in the West that Islam constitutes a threat to Western civilisation and that Sharia is part of an overall destructive program of Islamisation. 50 From Berlusconi to the European Court of Human Rights to Samuel Huntington's Clash Nigerian who received his training and instructions from Al-Qaeda on the Arabian Peninsula, a group of 22 states and international organisations came together in 2010 to assist Yemen with addressing a number of challenges, including building and strengthening rule of law. The outcome document was entirely focused on strengthening the formal justice system, especially building extra courts and police stations and equipping law enforcement agencies. It made no mention whatsoever of the existence of non-state justice. Yet Yemen is one of the prime examples of a country where the state legal system is completely irrelevant to the lives of almost all citizens, where disputes are resolved by non-state justice systems, which are a combination of Sharia' and tribal customary law, and where the non-state justice system is part of governance structures of the tribes which compete with the state. Clearly, the Yemeni government, no doubt backed by like-minded Gulf States Saudi Arabia, Oman, Qatar, and the UAE, all of which were represented in the Friend of Yemen-group, had successfully prevented non-state justice from becoming an item on the agenda. of Civilizations, many in the West saw Sharia as incompatible with rule of law and democracy, with harsh corporal punishment, the subjection of women to men, and the inferiority of non-Muslims to Muslims, and the Taliban regime as key examples. The prospect that Islamic law could become dominant in Muslim countries in the Arab world and in a large part of Central and South-East Asia was frightening to Western policymakers. Formal state law incorporating international human rights treaties was to be supported, and non-state law consisting of Sharia mixed with customary law was to be subordinated to the state legal system or marginalised. It was only when Western powers were heavily involved in trying to stabilise and democratise Afghanistan and Iraq that they slowly became aware that Islamic law could not simply be ignored, rooted out, or subjected. The sixth factor is normative. As is well known, there are many different understandings of the meaning of the ideal of rule of law. These differences have usefully been divided into thinner and thicker conceptions of rule of law. 51 The general idea of all these conceptions is that law acts as a constraint on arbitrary power by subjecting officials and citizens to law and requiring them to obey law. Thinner conceptions hold that rule of law requires that laws should be general, prospective, public, clear, certain, and, according to some, produced through democratic procedures. Thicker conceptions, by contrast, require that the laws also satisfy substantive demands, such as civil and political rights, justice and social welfare. Among donors, there is no shared understanding of the meaning of rule of law, at least not in their public pronouncements. The UN, for instance, subscribes to the thick definition given by the Secretary-General in his 2004 report on the rule of law and transitional justice in post-conflict societies. The World Bank, on the other hand, like most multilateral development banks except the European Bank of Reconstruction and Development, has committed itself to thinner conceptions of rule of law, which do not include civil and political human rights. 52 After all, the Bank is prohibited by its basic charter from interfering in the political affairs of member states and from making decisions based on the political character of member states. 53 Yet the variety of conceptions of rule of law among donors is significantly less broad than among academics. No donor subscribes to a purely formal understanding of rule of law and neutrality with respect to the content of the laws. They are at least committed to substantive values of gender equality and non-discrimination generally, access to justice, fairness (the term preferred by IFIs and which is arguably their way of committing to many civil and political rights without saying so explicitly) and the absence of cruel and unusual punishment or treatment. This normative commitment makes it hard for donors to engage with non-state justice systems. All policy and research papers on non-state justice systems point out that these systems sometimes include practices that seriously fall short of human rights law. 54 The seventh factor is legal-political. Organisations involved in rule of law promotion have particular mandates, and these define the aims of the activities of the organisation, such as development, human rights, international security, national defence or crime-fighting. While it is true that the aims in mandates are usually broad, they do constrain the activities of organisations. For example, organisations with a human rights mandate find it difficult to engage with non-state justice systems because these are regarded as falling short of international human rights law. In some cases, this has led to a complete disregard for non-state justice systems. In East Timor, for instance, the UN transitional administration never commissioned any detailed, systematic study of local law, partly because local systems violated international human rights standards. As a result, staff members, confronted with the absence of formal institutions and the local reality of non-state justice systems, were obliged to found out on the spot how to deal with local justice. 55 The UN, to be sure, has found ways to engage with non-state justice systems, but only, it appears, when the objective is complete subordination of these systems to formal laws that reflect international human rights law. 56 4 Ready to Engage?
Except for initiatives mentioned in the introduction to this article, the impediments to engage with non-state justice systems mentioned in the previous section have not disappeared. The only impediment that has disappeared is the strong form of legal centralism, which denied the existence of non-state justice systems. Legal reform is no longer equivalent to reform of the state legal system, but includes engagement with non-state systems as well. This is not to say that donors have entirely abandoned legal centralism. They still consider state law as the centre of the universe, not as just another planet. They are focused on interactions between state and non-state justice systems and on such issues as how state law can and should respond to non-state law and where lines between permissible and impermissible norms and practices in non-state justice systems must be drawn. Also, donors now typically argue that the new policy of engagement with non-state justice systems simultaneously 'strengthens' or 'enhances' both the non-state and state legal systems. The explanation for this mutually beneficial relationship is hardly ever spelled out in detail, but boils down to the claim that non-state justice systems become less discriminatory against marginalised groups and less in violation of some human rights norms, whereas the state legal system becomes more legitimate in the eyes of people because it gives space to and is more reflective of local norms and practices. State law is thus regarded as both legal-normatively and ideologically superior to non-state justice systems. It is seen as a mechanism that has the task of managing legal pluralism. The current donor view might thus accurately be labelled as weak or mild legal centrism. 57 It is unclear, however, how donors can pursue their weak legal centralist policy to engage with legal pluralism without addressing many of the other impediments discussed in the previous section. Firstly, one of the key methods of engaging with nonstate justice that donors embrace in their policy documents is 'linking' formal and non-state justice systems. The problem with this metaphor is not so much that ideas on how to link formal and non-state justice systems are lacking. On the contrary, there is a wealth of techniques of incorporating or partially incorporating non-state norms, dispute-resolution mechanisms and institutions in state legal systems, many of which have origins in the periods of colonialism and decolonisation. 58 To mention just a few of these techniques, customary norms may be codified or restated in formal law, customary dispute-resolution mechanisms may be incorporated as courts of first instance in the formal court structure and be subjected to appeal by higher courts, and customary leadership positions may be formalised as official state positions. The problem is rather that these techniques have often had a mixed or limited impact in achieving such aims as increasing legal certainty, compliance with human rights norms, or improving the position of marginalised groups. The techniques may not only improve legal certainty and predictability but also diminish the adaptability and negotiability of non-state justice systems. They may also reinforce power imbalances and elite capture. This is because while it is attractive to assume that non-state justice systems are homogeneous and led by an apolitical leadership, they are in fact characterised by contestation and a plurality of views on the contents of norms. Formalising living customary law requires choices between competing versions of the contents of norms. If, as is most likely, elite versions of living customary law are accepted and incorporated into state law, exclusion and oppression may be exacerbated rather than mitigated. Also, given the contested nature of non-state justice systems, there is a risk that the use of techniques to link non-state with formal law produces a form of official customary law that is illegitimate in the eyes of parts of communities and will therefore be disregarded. In short, linking non-state and formal justice systems is easier said than done and requires extensive contextual analysis, dialogue, negotiations and choices and affects deeply entrenched views and interests. It is not an apolitical and context-independent technology. Secondly, policy documents tend to assume that formal and non-state justice systems are basically compatible and similar, except for some important substantive and procedural norms. In fact, non-state and formal justice systems often conceptualise social relations in a fundamentally different way. For example, whereas the distinction between civil or private and criminal law is essential in state legal systems, it is often largely absent in non-state justice systems. Whereas criminal justice in state legal systems have a strong punitive aim and corresponding punishments and institutions, non-state justice systems are often aimed at restoring damaged relationships. Whereas state legal systems focus on individual rights and obligations, non-state justice systems have a strong focus on collective interests of ethnic, religious, tribal and other groups. Engagement with nonstate justice systems thus requires striking a balance between fundamentally different ways of legally conceptualising social relations and interests. Thirdly, with their mild legal centrism, donors still regard the state legal system as hovering over the rest of the legal landscape as a distinct and separate entity which is, or rather should be, the ultimate guarantor of justice and security delivery. The state legal system is ultimately still regarded as the sole source of legitimacy. Put differently, as long as the state legal system is weak and unable to manage different non-state legal systems, the state is regarded as 'failed', 'failing' or 'fragile'. However, there is growing consensus in the literature on state-building that the conceptual dichotomy between state and non-state justice systems, or more generally between state and non-state, is inadequate to make sense of the political and legal organisation of post-conflict states. 59 This literature suggests that such concepts as hybrid or mixed political and legal orders are more adequate to analyse the political and legal landscape in postconflict states. In these hybrid orders, justice and security are produced by multiple legal systems that rest on different sources of legitimacy. Moreover, these orders are usually competing with one another. If a more or less stable and sustainable delivery of justice and security occurs, this is usually the result of extensive processes of (re)negotiation and contestation between the different orders. From this perspective, attempts to build Western-style legal systems and states are misguided and produce few or adverse effects. Instead, the relation between the state and the state legal system and other non-state providers of justice and security is more or less horizontal. Indeed, it is only when the state cooperates on a more or less equal footing that its legitimacy is accepted, despite its weakness, from a Western perspective, in terms of enforcement capabilities. According to this body of literature, donors can assist in processes aimed at establishing sustainable justice and security delivery by such interventions as facilitating dialogue and establishing networks between various legal orders. In short, engagement with legal pluralism requires donors to be sensitive to history and context, prepared to take sides in political contests and struggles (both with respect to state vs. non-state actors and with respect to non-state actors), and organise assistance differently (budget cycles, deliverables, skills required of consultants, etc.). Abandoning a strong version of legal centralism is not enough.
Conclusion
Since the mid-2000s, donors have come to consider engagement with non-state justice systems as a compulsory component in their rule of law agenda in conflict-affected and fragile states. This follows the recent discovery by the development aid, defence and high-diplomacy establishments that legal reform from
